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THE COMMISSION METHOD OF MAKING 
AND REFORMING PROCEDURE. 

















Bar associations continue to debate the 
subject of court-made rules of pfocedure. 
The great weight of professional opinion is 
now in favor of court rules over code rules. 
But the question now agitating the bar is 
the manner in which such rules shall be 
made. 


Mindful of the distinction that must be 
maintained between the substantive and the 
adjective law and the interpretation of the 
former, opportunity is here furnished to 
emphasize the importance of scientifically 
framing the latter. Viewed nationally and in 
the interest of'a necessary uniformity, a com- 
plete correlated set of simple rules should 
be prepared by the Supreme Court of the 
United States or by a body of experts work- 
ing under its direction and improved from 
time to time in the light of experience and 
suggestions. The states would assuredly 
adopt the system. Such a system would re- 
flect the concentrated wisdom and experi- 
ence of the American Bench and Bar. 

As to the personnel of the proposed 
commission, we venture to suggest a 
member of the Federal Supreme Court, 
the Attorney General or a Solicitor Gen- 
eral, a Federal Circuit and District Judge, 
four state appellate judges, four law teach- 
ers and four lawyers in active practice. The 
expenses of the Commission should be paid, 
but the members should receive no com- 
pensation. They would be supplied a per- 
manent secretary who would be paid. He 
would keep a permanent record and would 
receive, acknowledge and distribute amongst 
the members of the Commission all com- 
plaints and suggestions. After the completion 
and adoption of the system of rules, the 





Commission would convene bi-monthly to 
consider all suggestions and complaints, re- 
porting fully to the Federal Supreme Court 
with suitable suggestions for its considera- 
tion. This record would be printed and 
become available to the State Appellate 
Courts and the Bar. 


‘The idea of a commission was officially 
recommended by President Taft in a speech 
before the Judiciary Committee of the 
House of Representatives. Senator Root 
and Judge Alton b. Parker were present. 
Dean Wigmore and Roscoe Pound have 
There is 
a well crystallized sentiment in favor of 
it, but without a definite program as to its 
duties other than preparing rules. 


long advocated the general idea. 


England very nearly furnishes a proto- 
type. Mr. Rosenbaum, 
“Studies in English Civil Procedure” (p. 
165), says: 


Samuel in his 


“The authority to make rules of proce- 
dure is now (1915) vested in a committee 
of twelve persons, who include the Lord 
Chancellor, the Lord Chief Justice, the Mas- 
ter of the Rolls, the President of the Pro- 
bate, Divorce and Admiralty Division, four 
other judges of the Supreme Court, two 
barristers and two solicitors (the four last 
named being representatives of the Bar and 
of the Law Councils, respectively). In its 
discretion lies the making or amending of 
all rules affecting the sittings of the court, 
the duties of its officers, pleading, practice, 
procedure and costs of proceedings therein. 
Within the scope of its authority, rules can 
‘be made, amended, or repealed as frequent- 
ly as it considers necessary and the power 
has been freely used.” 


In America the Supreme Court made and 
amends the rules for the equity side. This 
plan has worked so admirably that the Bar 
felt constrained to recommend that it, and 
not a commission, prepare the rules for the 
law side. 


The plan for the framing of the equity 
rules was to call for suggestions from the 
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bench and bar, which were thoroughly an- 
alyzed and put into effect, so far as prac- 
tical. A committee of lawyers and judges, 
without compensation, tendered such aid as 
was requested. The English committee 
plan has not been entirely satisfactory.and 
has been frequently changed. Mr. Rosen- 
baum says (p. 165, n.): 


“The Judicature Act, 1875 (§17), left it 
in the hands of a sort of general council 
of the Bench. But this was found rather 
vague, so the following year, in the Appel- 
late Jurisdiction Act, 1876 (§17), a definite 
Rule Committee of six judges was consti- 
tuted. Five years later (§19 of the Judica- 
ture Act, 1881, 44 and 45 Vic. c. 88) the 
size was increased to eight members, in- 
cluding the Lord Chancellor, the Lord Chief 
Justice, the Master of the Rolls, the Presi- 
dent of the Probate, Divorce and Admiralty 
Division, and four judges of the High 
Court named by the Chancellor. In 1894 
it was thought advisable to add to the Rule 
Committee a few active practitioners, which 
was provided by §4 of the Judicature Act, 
1894. That Act made the President of the 
Incorporated Law Socfety (the association 
of London solicitors), for the time being, 
a member of the Committee, and empowered 
the Lord Chancellor to appoint two addi- 
tional members, of whom at least one must 
be a barrister in practice. This was not 
entirely a success, as the Law Society 
changes its president annually, so that one 
solicitor on the Committee hardly had a 
chance to take part in its work. The de- 
fect was repaired by the Rule Committee 
Act, 1909 (9 Edw. VII, c. 11), which 
enacted that the General Council of the 
Bar (as representing the barristers) should 
choose two of their number to sit in the 
Rule Committee, the Council of the Incor- 
porated Law Society (representing the Lon- 
don solicitors) should have one member on 
the Committee, and that the Lord Chancel- 
lor should appoint a fourth practitioner, 
who must be a member of a provincial 
Law Society (therefore a solicitor). Under 
these provisions, there are at the present 
time (1915) in the Rule Committee a King’s 
Counsel and a junior, to speak for the bar- 
risters, a London solicitor and a Liverpool 
solicitor to represent the solicitors. They 
all take an active interest in the Commit- 





tee’s work. The four judges appointed by 
the Lord Chancellor include one member 
of the Court of Appeal, one member of the 
Chancery Division, and two from the King’s 
Bench, although such an arragnment is op- 
tional with him.” 


T. W. S. 








NOTES OF IMPORTANT DECISIONS. 


INJUNCTION—-COURT ENJOINING SUIT 
IN ANOTHER STATE—In State ex. rel. v. 
District Court, decided by Supreme Court of 
Minnesota, it was held, that the district court 
could and should entertain jurisdiction of a 
cause of action arising under a foreign statute, 
not opposed to state policy, notwithstanding 
that the plaintiff was enjoined by the courts 
of his own state from suing at home or abroad 
upon the cause of action. 

The court said: 


“It may be noted in passing that the Legis- 
ture cannot create a transitory cause of action, 
and by statute confine its enforcement to its 
own courts, upon a claim that the full faith 
and credit clause requires the courts of an- 
other state to decline jurisdiction. Tennessee, 
ete., Co. v. George, 233 U. S. 354, 34 Sup. Ct. 
587, 58 L. Ed. 997, L. R. A. 1916D, 685; Atchi- 
son, ete., Co. v. Sowers, 213 U. S. 55, 29 Sup. 
Ct. 397, 53 L. Ed. 695. The party of whom the 
court has jurisdiction is bound by the com- 
mands of the injunction, and against him the 
court may exercise such coercive measures as 
are appropriate and at its command. The Ne- 
braska court, by enjoining, does not offend the 
Constitution. It does not refuse access to its 
courts. We are not concerned with the pro- 
priety of the Nebraska action. We are con- 
cerned only with the propriety of the act of 
the Hennepin court in refusing to proceed. If 
one of our citizens was the plaintiff in a Ne- 
braska cause of action, transitory in nature 
and properly brought here, it does not seem 
that we ought to refuse his case, though he 
was’ restrained by a Nebraska court. If we 
should not, it does not seem that the priv- 
ileges and immunities clause permits a differ- 
ent rule applicable to a citizen of another 
state. If we require our citizens to refrain from 
proceeding in our courts, because enjoined by 
the courts of another state, such courts are 
given quite substantial control over our litiga- 
tion. That they may enforce their injunctions 
in personam no one questions.” 


It is said in the opinion that this view is 
opposed to that expressed in Fisher v. Pacific, 
ete., R. C., 112 Miss. 30, 72 So. 846, but it is 














v 


oh. 


XUM 











ae 


XUM 


VoL. 87, 


CENTRAL LAW JOURNAL 293 








stated that former ruling in Minnesota sup- 
ports the instant case. 


If it is only by comity, that the plaintiff 
had the right to sue at all, it seems 
to us, that this same comity ought to 
have denied access to the courts whose com- 
ity was appealed to. It is a curious comity 
that would respect individual rights and yet 
flout a judgment of a court lawfully entered, 
upon the theory that that judgment had no 
extra-territorial effect. But it may be thought 
to be technically logical. 





NUISANCE — UNDERTAKING BUSINESS 
LOCATED IN RESIDENTIAL DISTRICT OF 
A CITY.—On the principle sic wtere tuo ut 
alienum non laedas it was held in action 
for injunction against a city preventing 
plaintiff from maintaining and _ operat- 
ing an undertaking business in a part of 
a city used as a residential section, the injunc- 
tion was rightly set aside, though no prohibi- 
tive ordinance thus forbade. Osborn v. Shreve- 
port, 79 So. 542, decided by Louisiana Supreme 
Court. 


The court after referring to the language of 
an ordinance apparently restrictive in this re- 
gard, goes on to say that: 


“Even if that were not the case, and there 
were no ordinance upon the subject, we can, 
at present see no sufficient reason why the re- 
sidents of the threatened district should not 
be protected from plaintiff’s proposed invasion, 
under the general provisions of law which safe- 
guards the citizen in his home life, not only 
against nuisances per se, but against occupa- 
tions which become nuisances by reason of the 
inappropriateness of the places in which they 
are conducted.” 


The court makes out a large indictment 
against undertaking establishments, in speak- 
ing of the business being in itself “grue- 
some” and its “psychological influence” con- 
fronting one and his family in their home life, 
of its tending naturally to depreciation of 
values, etc., and of odors in the treatment of 
corpses and sanitation through use of for- 
maldehyde, etc., etc. 


The court also speaks of funerals, funeral 
mourners, funeral music and unknown dead 
in the morgue, visitors going there for pur- 
poses of identification and all of these pro- 
ducing ‘fa depressing effect.” 


The opinion is chiefly remarkable for its 
dwelling upon what it calls “psychological in- 





fluences” and the inability of one disregard- 
ing the rule “utere tuo” etc., to obtain an in- 
junction against interference by a subordinate 
department of government, one having only 
conferred powers. It cites with approval Saier 
v. Joy, Mich. 164 M. W. 507, L. R. A., 1918 A, 
825, where there is quite elaborate discussion 
of an undertaking business being a nuisance. 


CONTRACT—PARTIES TO, WHERE MADE 
FOR BENEFIT OF THIRD PARTY.—In Sig- 
naigo v. Signaigo, 205 S. W. 22, decided by Mis- 
souri Supreme Court, it was held that a parent 
with whom a contract was made for adoption 
of child, was not disqualified from testifying 
in regard thereto by reason of a statute pro- 
viding that where one of the parties to a con- 
tract or cause of action is dead, the other 
shall not be admitted to testify either in his 
own favor or in favor of anyone claiming under 
him. 


The court said of the statute, that: “It does 
not purport to disqualify the party to the con- 
tract or cause of action in issue and on trial 
from testifying, but only from testifying in 
his own favor or in favor of any party to the 
action claiming under him.” a 


This ruling is dissented from by one of the 
judges who took the position that the two 
parents were the parties to the contract, and 
this contract was the basis of the cause of 
action. 


But this reasoning assumes that the testi- 
mony was offered in favor of one of the parties 
to the contract, when it was not, but was 
offered in favor of the third party for whose 
benefit it was made. 


It was stated by the court that appellant 
averred, that if a contract is made by one as 
the agent of another the statute would not 
apply. Is not the parent an agent obtaining 
the precise benefit that any duly appointed 
agent could obtain? And why should it operate 
to exclusion from testifying when the law vests 
power of agency to make such a contract in 
the parent? This is for the benefit of the 
child and nothing in favor of her adversary. 
Besides, as this disqualification is by way of 
proviso, its terms are confined to the exact 
situation described. : 
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THE SAFEGUARD OF CIVIL 
LIBERTY IN JAPAN.* 





The honor you have conferred upon me 
by inviting me to be your guest and to 
deliver an address before you today is 
regarded by the Bar of Japan as a tribute 
paid to it by a sister organization of older 
standing, and consequently of greater pres- 
tige. At the dinner given me by the mem- 
bers of that Bar on the eve of my depar- 
ture, I was instructed by them to convey 
to you their cordial greetings and the as- 
surance that they hope the day will not be 
far distant when they may have the pleas- 
ure of having one of you to be our guest 
and deliver an address ‘before us. 

The Constitution of Japan’ provides 
among other things that the Japanese sub- 
jects may, according to qualifications, de- 
termine in laws or ordinances, be appointed 
to civil, or military, or any other public 
offices, equally; that Japanese subjects are 
amenable to the duty of paying taxes, ac- 
cording to the provisions of law; that Ja- 
panese subjects shall have the liberty of 
abode and changing the same within the 
limits of law; that no Japanese subject 
shall be arrested, detained, tried or pun- 
ished unless according to law; that no Ja- 


.panese subject shall be deprived of his 


right of being tried by the judges deter- 
mined by law; that except in cases pro- 
vided for in the law, the house of no Japan- 
ese subject shall be entered or searched 
without his consent; that except in the 
cases mentioned in the law, the secrecy of 
the letters of every Japanese subject shall 
remain inviolable; that the right of prop- 
erty of every Japanese subject shall remain 
inviolable, subject to such provisions of 
law as may be enacted for public benefit; 
that Japanese subjects shall, within limits 


*Address by Honorable Tsunejiro Miyaoka, of 
the Bar of Japan, read at the meeting of the 
American Bar Association at Cleveland, Ohio, 
August 29, 1918. 

(2) “The Constitution of Japan was promul- 
gated by the later Emperor Mutsuhito on Feb- 
ruary 11, 1889, and took effect from November, 
1890.” 





not prejudicial to peace and order, and not 
antagonistic to their duties as subjects, en- 
joy freedom of religious belief; that Ja- 
panese subjects shall, within the limits of 
law, enjoy the liberty of speech, writing, 
publication, public meetings and associa- 
tions.2 These guarantees would be of lit- 
tle value unless the Constitution itself pro- 
vided for the machinery, legislative, execu- 
tive, and judicial, whose duty it is to see 
to it that these guarantees are successfully 
carried out in practice. 

The legislative power of Japan is vested 
in the Emperor and a bicameral legislature 
called the Imperial Diet. The Diet con- 
sists of an upper chamber known as the 
House of Peers and a lower chamber known 
as the House of Representatives. The up- 
per chamber corresponds to the House of 
Lords, and the lower to the House of Com- 
mons in Great Britain. 


Article 37 of the Constitution of Japan 
provides : 

“Every law requires the consent of the 
Imperial Diet.” 


Article 62 of the same document pro- 
vides, in effect, that the imposition of a 
new tax or a modification of the existing 
rate of any tax, except all such adminis- 
trative fees as are in the nature of com- 
pensation for a special service rendered by 
a government official, shall be determined 
by law. The same article also provides 
that the raising of national loans and the 
contracting of other liabilities to the charge 
of fiscus (National Treasury) requires the 


(2) See Articles 19 to 29 of the Constitution 
of Japan. 

The Constitution makes the reservation to 
the effect that the various guarantees are sub- 
ject to the exercise of powers appertaining to 
the Emperor in times of war or in cases of a 
national emergency. When the Emperor de- 
clares a state of siege, there may be an entire 
or a partial suspension of those guarantees. It 
is the prerogative of the Crown to declare, in 
time of war or insurrection, a state of siege 
in any particular locality, or over the whole 
Empire? However, the Emperor himself is not 
authorized to determine how far the Constitu- 
tional guarantees of civil liberty may be sus- 
pended. The law provides the effect which the 
Imperial declaration of a state of siege shall 
have upon the enjoyment of civil liberty. 
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consent of the Imperial Diet. Article 65 
of the Constitution of Japan provides: 

“The budget shall be first laid before 
the House of Representatives.” 

The time-honored adage of the British 
Constitution that the House of Commons 
holds the purse string is therefore worked 
out in practice in Japan. The Emperor is 
the chief executive as well as the Com- 
mander-in-Chief of the Army and Navy, 
but the English Constitutional principle that 
the “King can do no wrong” also finds its 
place in the Constitution of Japan, for it 
says “the Emperor is sacred and inviola- 
ble.”* The question remains “if the sov- 
ereign can do no wrong, who is responsi- 
ble?” In the excellent address which he 
delivered at your meeting last year, Mr. 
Robert McNutt McElroy, of New Jersey, 
recalled the words used by William Pitt 
in the resignation he presented to King 
George the Third. That Minister of the 
Crown declared “I consider myself called 
to the post of Prime Minister by the people 
of England, to whom I consider myself re- 
sponsible. I will not remain responsible 
for measures I am no longer allowed to 
guide.” 

The Constitution of Japan is silent as a 
sphinx when it comes to the question to 
whom the Ministers of State are held ac- 
countable. Article 55 of the Constitution 
merely declares: 


“The respective Ministers of State shall 
give their advice to the Emperor, and be 
responsible for it. 

“All laws, Imperial Ordinances, and 
Imperial Rescripts of whatever kind that 
relate to the affairs of State require the 
counter signature of a Minister of 
State.” 

If any law, ordinance, or a rescript is 
issued and made public by the Emperor 
over his own signature, but without the 
counter-signature of one or more Ministers 
of State, such law, ordinance or rescript 
is null and void. Reading Article 55 side 
by side with the declaration of Article 3 to 


(3) Article 3 of the Constitution of Japan. 





the effect that “the Emperor is sacred and 
inviolable,” there will be no doubt in the 
mind of an American jurist as to the party 
to whom the Ministers of State, collective- 
ly called the Cabinet, are accountable. Thus 
far it has been maintained in practice that 
the responsibility of the Cabinet Ministers 
is one owing to the Crown and not to the 
Imperial Diet. At acute stages of Japan’s 
internal political struggle this point comes 
up perennially for debate in the House of 
Representatives; but manifestly it is a 
point on which men will differ according as 
they take conservative or liberal view of 
things. 

Now that the great Emperor who gave 
a written Constitution to his people, as well 
as the majority of the great men who 
served him in the work, are no longer with 
us, many of the things that were thought 
and said at the Counsel table when the 
draft of the Constitution was examined, 
discussed and adopted, would never come 
to light. The Emperor Mutsuhito was so 
broad in his vision, and to his piercing eye 
the remote future was so near, that at times 
his Ministers of State failed to see what it 
was that prevented His Majesty from giv- 
ing Imperial sanction to a measure recom- 
mended. To me Article 55 of the Consti- 
tution of Japan is more significant for what 
it omits to say than for what it mentions. 
Compare the first paragraph of Article 55 
with Article 5, for example, which declares 
“the Emperor exercises the legislative 
power with the consent of the Imperial 
Diet”; or with Article 37, which says, 
“Every law requires the consent of the Im- 
perial Diet.” The language of the Japanese 
Constitution is so terse, so simple and so 
direct, that it is evidently a work of a 
group of men who lacked neither clear- 
ness of vision nor precision in the art of 
expressing thoughts. We shall probably do 
justice alike to the greatness of the Em- 
peror, whom we now call by his posthumous 
title, Meiji, as well as to the faithful de- 
votion of his able Ministers, if we take 
the view that the first paragraph of Article 
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55 was purposely left a political sphinx. 
The transition of Japan from an absolute 
to a constitutional form of monarchy in 
1890 was of course surrounded by many 
dangers. 

The total collapse of Russia, as well as 
the partial success of the republican form 
of Government in China, are but remind- 
ers of a political wisdom which the world 
has known for ages. No vital change in 
the form of government can be adopted by 
a people without risk of the complete un- 
dermining of the reign of law. There is 
always a danger of the whole people run- 
ning mad in the ecstasy of newly acquired 
liberty and in the consciousness of a newly 
vested power. To you who are so familiar 
with the growth of the jurisdiction of the 
Court of Chancery in England as well as 
in the British colonies on this continent, it 
is unnecessary for me to say that laws are 
modified not merely by acts of legislature, 
but are susceptible of change by interpre- 
tation. Nor is the reversal of an interpre- 
tation the sole prerogative of law courts. 
We see among us today familiar faces of 
many distinguished jurists who at one time 
or another, as Attorneys General of the 
United States, or of one or another of the 
several states of the union, deliberately 
changed the course of administration of 
law, so far as the executive branches of the 
respective governments with which they 
were identified were concerned. Is it not 
reasonable to suppose that the Japanese na- 
tion, in its wisdom and in its own time, 
will solve its constitutional problem in a 
manner best adapted to its genius and the 
requirements of the age? 

Article 57 of the Constitution of Japan 
provides that “The judicature shall be ex- 
ercised by the courts of law, according to 
law, in the name of the Emperor” and that 
“The organization of the courts of law shall 
be determined by law.” The Constitution 
further provides that the “Judge shall be 
appointed from among those who possess 
proper qualifications according to law and 
that no judge shall be deprived of his posi- 





tion unless by way of criminal sentence or 
disciplinary punishment, the rules of which 
shall be determined by law.”* 


Personal Liberty—As the most impor- 
tant of civil liberties, let us take up first 
of all the question of protection accorded 
to persons; that is to say, the question of 
arrest, detention, trial and punishment. 
This phase of the subject cannot be made 
intelligible without saying a few words re- 
garding the Public Procurators and the 
Judges of Preliminary Examination. There 
are four grades of law courts in Japan 
apart from certain special courts, such as 
the Administrative Court, the Maritime 
Court, or the special jurisdiction of the 
Patent Office in matters relating to patents, 
trade marks, etc.® 


The jurisdiction of the lowest court in 
criminal matters is limited; firstly, to 
crimes punishable with imprisonment not 
exceeding 30 days or fine not exceeding 20 
yen, which is equivalent to ten dollars 


United States currency. (Japan is a gold. 


standard country and its currency is on 
decimal system. Yen, which is the standard 
unit, is equivalent to fifty cents of United 
States currency, though at present the rate 
of exchange is slightly against the United 
States.) Secondly, the criminal jurisdic- 
tion of a local court is limited to such cases 
only as have not been submitted to Prelim- 
inary Examination. Whether a case shall 


_be submitted to Preliminary Examination 


(4) See Article 58 of the Constitution of Ja- 
pan. See also Law relating to the Organization 
of Law Courts, which was promulgated on Feb- 
ruary 10, 1890, and took effect from November 
1, 1890. ; 

(5) The lowest court is called the Local 
Court. The one above it is the District Court. 
Then comes the Courts of Appeal, and above all 
there is one Court of Cassation, which is the 
highest tribunal of the Empire and unifies the 
interpretation of laws both in criminal and civil 
matters. Each of the courts except the lowest 
has one or more civil departments. In the low- 
est court, if there are two or more judges, the 
work may be divided among the judges in ac- 
cordance with the rules laid down by the Min- 
ister of State for Justice, so that it is quite 
possible to have one judge attending to crim- 
inal matters and another judge attending to civil 
matters only. 
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or not is determined by the following rules: 
If the crime with which the defendant is 
charged is one that makes him liable to 
capital punishment or imprisonment for 
life, or if the prescribed minimum term of 
imprisénment is one year or more, then 
the Public Procurator must ask for a Pre- 
liminary Examination. It is only when 
the Judge of the Preliminary Examination 
decides that the case shall go to trial, that 
the Public Procurator is permitted to bring 
the case before the court in the usual way. 
In cases where, as the result of investiga- 
tion undertaken by him, the Public Pro- 
curator is satisfied that the offense is one 
for which the minimum term of imprison- 
ment is less than one year, with or with- 
out hard labor, then in such case it is op- 
tional for him either to ask for Preliminary 
Examination or to submit the case forth- 
with to the public trial of the District Court 
to which he is attached. 

To every court is attached an office of 
the Public Procurators. The Public Pro- 
curators are regarded as one body. It is 
a body of State Attorneys at the head of 
which stands the Attorney General who 
acts as the Chief Procurator of the Court 
of Cassation and has under his control all 
the other State Attorneys. It is this body 
of State Attorneys which conducts prose- 
cutions in behalf of the state. In every 
District Court there are one or more judges 
of Preliminary Examination. They are 
named by the Ministers of Justice from 
among the Judges of the Court in pursuance 
of a provision contained in the law of the 
Organization of Law Courts.® It is this 
system of Preliminary Examination that 
has so often been held up by the enemies 
of Japan as the machinery for the oppres- 
sion of her people. This is no more nor 
less than an examination by the juge d’in- 
struction in France, and serves precisely 
the same purpose as an indictment before 
a grand jury in this country. 


(6) See Article 21 of Law of Organization of 
Law Courts, promulgated as Law No. 6 on Feb- 
ruary 10, 1890. 





Just as a defendant is discharged, under 
the Anglo-American system, if the grand 
jury does not find a true bill against him, 
so under Franco-Japanese system a person 
is not subjected to the indignity of a pub- 
lic trial on an alleged offense of a serious 
character unless and until a Judge of Pre- 
liniary Examination has thoroughly exam- 
ined the case and pronounced his judgment 
that there is a prima facie case against the 
defendant.’ 

A tribunal is composed of three Judges, 
both in a District Court as well as in a 


(7) A Judge of Preliminary Examination is 
not authorized to issue a warrant of arrest 
against the defendant forthwith upon the filing 
of a prosecution by a Public Procurator except 
in cases where the defendant has no determined 
place of abode, where there is danger of his 
escape or his tampering with the evidence of 
his guilt, or where the defendant is charged 
with the attempt of a criminal act, or with 
duress or intimidation and there is actual dan- 
ger of his further committing the offense. Bx- 
cept in such cases the Judge of Preliminary Ex- 
amination must confine himself to the issue of 
a writ of summons, allowing at least 24 hours 
between the service of the writ and the time 
the defendant is required to appear before the 
judge. The judge is further interdicted from 
issuing a writ of arrest until and after he has 
personally examined the defendant and is satis- 
fied that the latter is charged with a crime, 
which upon conviction, makes him liable at 
least to a penalty of imprisonment. (See Ar- 
ticles 69, 72 and 75 of the Code of Criminal Pro- 
cedure of Japan.) The Code of Criminal Pro- 
cedure further provides that whenever and as 
soon as a Judge of Preliminary Examination is 
persuaded that the act with which the defend- 
ant is charged does not make him liable to im- 
prisonment with or without hard labor or any 
heavier penalty than that, he must forthwith 
cancel the writ of detention and set the prison- 
er free. (Article 86.) The law requires the 
Judge of Preliminary Examination to begin the 
investigation of the case submitted to him by 
a personal examination of the defendant him- 
self; that is to say, the examination of the 
defendant must precede the examination of any 
other party, complaint, witness or party in in- 
terest. (Article 93.) The Judge of Preliminary 
Examination is expressly prohibited from tak- 
ing recourse to any form of threat, intimidation 
or falsehood with a view to extract from the 
defendant a confession of his guilt. (Article 
94.) 

The law declares that no visit to the place 
of the commission of the offense, or any other 
place, domiciliary searches, seizures of things, 
or examination of a defendant or a witness can 
be conducted by a Judge of Preliminary Ex- 
amination without the attendance of a Clerk of 
the Court, who shall make a minute of pro- 
ceedings and sign the same with the Judge him- 








298 


CENTRAL LAW JOURNAL 


No. 17% 








Court of Appeals. In the Local Court, 
which has jurisdiction in minor offenses 
only, the Judge sits alone; in the Court of 
Cassation five judges compose a tribunal 
which hears argument for and against the 
appeal on error of law. In all cases, with- 
out exception, both the prosecution as well 
as the defendant has the right of appeal. 
A case originating in a Local Court goes 
on appeal to that District Court in whose 
jurisdiction that Local Court is situated. 
A case tried in the first instance in one of 
the District Courts goes on appeal to that 
Court of Appeal which has jurisdiction 
over that District Court. There is always 
a new trial on appeal. On an error of law 
there is always a further appeal from the 
decision of the court which heard the case 
on appeal, whether that court may be a 
District Court or a Court of Appeal. The 
appeal on error goes direct to the Court 
of Cassation. In this way the uniformity 
of the interpretation of law is maintained. 
In the Court of Cassation there are several 
Civil and Criminal Departments. In the 
event one of the Civil or Criminal Depart- 
ments of the Courts of Cassation finds it 
proper to render a judgment differing on 
point of law from the decision previously 
rendered by one or more departments of 
the same court, then the Presiding Judge 
of that Department must ask the President 
of the Court te convene a joint sitting of 


self. (See Article 92 of the Code of Criminal 
Procedure.) As the examination of the de- 
fendant by the Judge progresses, the Clerk of 
the Court must record the questions of the 
Judge and the answers given by the defendant. 
Upon completion of the examination the Clerk 
must read the record to the defendant, where- 
upon the Judge shall ask the defendant wheth- 
er it is satisfactory to him. If the defendant 
requests the record should be changed in any 
particular, the judge must ask in what man- 
ner he wishes the record altered, and the ques- 
tions as well as the answers given must be 
recorded in the minutes of the examination. 
(See Articles 95 and 96 of the Code of Criminal 
Procedure.) The defendant has the right to 
have a copy of the minutes of his examination 
supplied to him. (Article 97.) It is the duty 
of the Judge of the Preliminary Examination 
to investigate all the facts which are favorable 
to the defendant equally as those that are 
against him. (Article 103.) 





all the Criminal or all the Civil Depart- 
ments, or of all the departments taken to- 
gether. In such a case the arguments for 
the appellant and the respondent are heard 
in the plenary sitting of the departments 
convened or the entire court, as the case 
may be, and the decision is given by the 
court so sitting.* 


The Code of Criminal Procedure declares 
that no restraint may be placed on the per- 
son of a defendant at his public trial, that 
he shall be free to employ one or more 
counsel to defend him, and that with the 
permission of the court he may even 
employ a person other than a qualified 
attorney-at-law to act as his defendant. If 
the defendant is younger than fifteen years 
of age or a woman, deaf or dumb, or shows 
symptoms of unsound mind, or if for any 
other reason the court deems it desirable 
to employ a counsel, the court may, upon 
the motion of the prosecution or on its own 
accord, appoint a counsel to defend the 
person accused.® 


Freedom from, Domiciliary Visit—Cases 
in which officers of the law are authorized 
to go into an inhabited house without the 
consent of the occupant, are limited, firstly, 
to cases where a policeman or a gendarme 
armed with a warrant of arrest has reason 
to believe that the person named on such 
warrant is hidden in his own or in another 
man’s residence. In such a case the pres- 
ence of the Mayor of the city, town or vil- 
lage, as the case may be, or the presence 
of two neighbors is required in order to en- 
able the policeman or the gendarme to make 
the search in the premises. Such Mayor 
or neighbors must sign with the policeman 
or gendarme the minutes of the proceed- 
ings prepared by the latter.*° 


Secondly, Judges of Preliminary Ex- 
amination are authorized to make similar 
domiciliary visits to the house of a person 


(8) See Law of Organization of Law Courts, 
Articles 49 and 54. 

(9) Code of Criminal Procedure, Articles 177, 
179, 179 bis. 

(10) Code of Criminal Procedure, Article 78. 


7 





XUM 








7 














XUM 


VoL. 87 


CENTRAL LAW JOURNAL 


299 








charged with the commission of a crime 
or of a person suspected of keeping in his 
possession a document or a thing that would 
prove the guilt of the accused. In case the 
defendant or the person suspected of keep- 
ing in his possession important proof of 
the guilt of the accused, is absent from his 
home, the presence of a member of his 
family or a relative living with him, and 
in the latter’s absence the presence of the 
Mayor of the city, town or village, as the 
case may be, is required.’* No domiciliary 
search may be made either by the police 
or gendarme or by a Judge of Preliminary 
Examination after sunset and before sun- 
rise except in hotels, restaurants and other 
like places which may be visited during the 
hours the place in question is actually open 
to the public.” 


Thirdly, there is a statute called the Law 
of the Exercise of Administrative Author- 
ity which empowers competent administra- 
tive officials to enter into houses without 
the consent of the occupant even during 
the hours between sunset and sunrise, in 
cases where such officials have reason to 
believe fhat there is imminent danger to 
life or property, or that gambling or pros- 
titution is actually going on in the prem- 
ises. The same law, moreover, authorizes 
such competent administrative officials to 
visit hotels, restaurants and other similar 
public establishments during the time they 
are open to the public.*® 


Prwacy of Correspondence.—According 
to Article 133 of the Penal Code of Japan, 
a person who has opened a sealed letter of 
another without justifiable cause is liable 
to imprisonment, with or without hard la- 
bor, for a term not exceeding one year or 
a fine not exceeding two hundred yen. 


Article 52 of the Postal Law of Japan 
provides that a person who has tampered 


(11) Code of Criminal Procedure, Article 104. 


(12) Code of Criminal Procedure, Articles 78 
and 104. 


(18) See Article 2 of the Law of Exercise of 
Administrative Authority of June 2, 1900. 





with a mail matter while in the custody of 
the Postal Administration, or has delivered 
it to a person other than the rightful ad- 
dressee, is punishable by imprisonment, 
with or without hard labor, for a term not 
exceeding three years or a fine not exceed- 
ing five hundred yen.** 


Similar penal provisions are found in the 
Telegraph Law of Japan with respect to 
the crimes of tampering with sealed tele- 
graphic messages or divulging matters 
forming the subject of correspondence by 
telegraph or telephone.** The Penal Code 
contains further provisions regarding the 
destruction of official documents and pa- 
pers, writings, memorandum and other in- 
struments belonging to others that relate to 
rights and duties.*® 


Liberty of Conscience.—There is no law 
in Japan that relates to the limitation of 
faith or that gives preference to any form 
of religion. As there are so many tem- 
ples and shrines of Buddhist and Shinto 
religion in the country, there is naturally 
a large body of statutes and regulations re- 
lating to the secular administration of sects 
or the enjoyment of property rights by ec- 
clesiastical corporations. The wording of 
Article 28 of the Constitution of Japan is 
so simple and direct that it requires no sup- 
plementary legislation to give effect to its 
provision. Freedom of religious belief is 
only limited by the condition that the be- 
lief shall not be prejudicial to peace and 
order, nor incompatible with the duties 
which an individual as a Japanese subject 
owes to the sovereignty of the Empire. 


Right of Property—Now proceeding to 
an examination of legal limitations to rights 
of property I would state that the expro- 
priation of land for educational, scientific 
or philanthropic purposes, as well as for 
such public purposes as railroads, public 


(14) Postal Law of Japan of March 13, 1900. 

(15) Articles 31 and 35 of the Telegraph Law 
of Japan. (Law No. 59 of March 14, 1900.) 

(16) Penal Code of Japan, Articles 258 and 
259. 
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highways, bridges, river embankments, ca- 
nals, docks, harbors, aqueducts, transmis- 
sion of electricity, laying of gas pipes, sewer 
pipes, etc., is permitted in Japan as in many 
other countries. The Cabinet, that is to 
say, the office of the Prime Minister, de- 
termines whether a certain work contem- 
plated by a given individual or corporation 
is of such a character as to warrant the 
application of the Expropriation Law to 
land needed for the furtherance of that 
work. In the affirmative case the Cabinet 
issues a public notice to that effect, where- 
upon the Local Governor of the place 
where the expropriation will take place 
gives a public notice specifying the pieces 
of land affected by the decision of the Ca- 
binet, or otherwise notifies the parties whose 
rights are involved. 

The party that is entitled to expropriate 
must negotiate with the owner of the land 
concerned as to the amount of compensa- 
tion payable. In the event the parties fail 
to come to an agreement, the party in 
whose behalf the Expropriation Law has 
been set in motion, is authorized to ask for 
the award of a Land Expropriation Com- 
mission composed of seven persons. The 
Local Governor is the Chairman of that 
Commission, while three of the six mem- 
bers are appointed from among higher of- 
ficials of the Imperial Government, and 
the remaining three are chosen by the Pre- 
fectural Council from among: their own 
number. A prefectural Council is an elec- 
tive body and corresponds to the Board of 
Aldermen in cities. There is one Prefec- 
tural Council to each Local Government. 
An owner of the land unsatisfied with the 
amount of compensation awarded by the 
Land Expropriation Commission may bring 
an action for the determination of the 
amount of compensation in the law courts 
against the party trying to expropriate him. 
On all points covered by the decision or 
award of the Land Expropriation Commis- 
sion other than what relates to compensa- 
tion, the party that believes its right in- 





fringed by the award may bring an action 
before the Administrative Court.%* 


Conditions relating to Military Exactions 
are determined by Law No. 43 of August 
12, 1882. Such exactions are only permis- 
sible if required by the Japanese Army or 
Navy in connection with its mobilization. 
That law also requires that whatever is ex- 
propriated must be paid for, and minute 
provisions are embodied in that law relat- 
ing to the assessment of the amount of 
compensation due the owner of things ap- 
propriated. 


Safeguard Against Inequitable Taxation. 
—The provisions of the Constitution de- 
claring in effect that no tax can be imposed 
except in pursuance of a law, and that all 
laws require the consent of the Imperial 
Diet are perfectly clear. However, it is 
permissible to inquire how the taxation laws 
are enforced. It is obviously impossible to 
go into a careful examination of such a 
matter within the narrow compass of a sin- 
gle address. However, the democratic spir- 
it which pervades the legislation of Japan 
relating to the levy and collection of taxes 
will be apparent if I refer to certain feat- 
ures of the Business Tax Law and the In- 
come Tax Law."® 


All over the country there are scattered 
about a large number of Internal Taxation 
Offices which in the United States would be 
called Offices of the Collectors of Internal 
Revenue. The entire country for the pur- 
poses of the collection of internal revenue 
is divided into supervising districts; so that 
within the jurisdiction of an Internal Taxa- 
tion Supervising Officer there are a number 
of Internal Taxation Offices each of which 
has its own district. 

The factors which are to serve as the 
basis of calculation in the assessment of 


(17) See Expropriation Law of March 7, 1900, 
as amended by Law No. 15 of 1914. Regarding 
the organization and jurisdiction of Adminis- 
trative Court, see Law No. 48 of June 30, 1890. 

(1s) Business Tax Law now in operation was 


promulgated as Law No. 33 on March 28, 1896. 
Inccme Tax Law now in operation is the Re- 
vised Income Tax Law of February 13, 1899. 
See particularly Articles 26, 27 and 28 of the 
Business Tax Law and Articles 11, 12, 14, 15, 
28, 31, 36, 37 and 39 of the Income Tax Law. 
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Income or Business Tax are specified in 
the Laws themselves, but the question as 
to which schedule or what factors stated 
in the Business Tax Law are applicable to 
a particular case or what the amount of 
taxable income is, is a question of fact to 
be determined in each case. For the deter- 
mination of'such facts both the Business 
Tax Law as well as the Income Tax Law 
require that Assessment Committees shall 
be chosen from among the taxpayers them- 
selves. The election is by double election, 
that is to say, the electoral college is chosen 
by the taxpayers at the rate of one elector 
to every ten taxpayers; provided, however, 
that not more than twenty electors shall 
be appointed in each electoral district. The 
twenty men so chosen elect the necessary 
number of men to form the Assessment 
Committee. 

If any taxpayer is dissatisfied with the 
assessment made by the Committee and 
communicated to him by the Government, 
he has a right of appeal to the Government 
which must in turn submit the case to the 
Investigation Committee composed of three 
Taxation Officials and four members of 
the Assessment Committee, In other words 
the democratic element is in the majority. 

If the Government accepts the decision 
of the Investigation Committee while the 
taxpayer is dissatisfied, the recourse of the 
latter is an administrative action before the 
Administrative Court. 


Liberty of Speech, Writing and. Publica- 
tion.—Article 52 of the Constitution of 
Japan declares: 


“No member of either House of the Im- 
perial Diet shall be held responsible out- 
side the respective Houses for any opinion 
uttered or for any vote given in the House. 
When, however, a member himself has 
given publicity to his opinions by public 
speech, by documents in print, or in writ- 
ing, or by any other similar means, he shall 
in that matter be amenable to the general 
law.” 

The restrictions on the liberty of speech, 
writing and publication are contained in 
Law No. 36 of March 10, 1900, called the 
Law of Public Safety Police, the Penal 
Code, the Law of Publication’® and the 
Press Law.”° In none of these laws is there 
any restriction on the legitimate enjoyment 
of the freedom of speech. The Penal Code 


(19) Law No. 15 of April 14, 1893. 
(20) Law No.,41 of May 6, 1909. 





: 
of Japan, like that of any other civilized 


nation with monarchical form of govern- 
ment, contains special clauses relating to 
the crime of slander and libel committed 
against the Emperor or members of his 
family, in addition to ordinary cases of 
slander and libel generally. The Laws of 
Public Safety Police and of Publication, as 
well as the Press Law, provide that matters 
relating to the Preliminary Examination of 
offenses shall not be discussed in public 
speech, in printed books or pamphlets, or 
in the press, that criminals shall not be 
made objects of public encomium or appro- 
bation, that nothing tending to subvert the 
political institution of the country or other- 
wise lead to breach of public peace, or any- 
thing contrary to good morals shall be 
publicly discussed. These are measures 
which all civilized states adopt for their 
own safety. No official document relating 
to diplomatic, military or other state se- 
crets, which have not been divulged by the 
departments of the Government concerned, 
may be made public, and the Ministers of 
State for War, for the Navy and for For- 
eign Affairs are authorized to prohibit pub- 
lication in the press of matters which for 
military or diplomatic reasons should not be 
made public. It is impossible for me to en- 
ter at this place into a more detailed exam- 
ination of the provisions of the laws re- 
ferred to, but I assure you that the limita- 
tions imposed are for the good of the coun- 
try. 

Liberty of Associations and of Public 
Meetings.—No secret society is permitted 
in Japan. The Law of Public Police con- 
tains regulations governing the formation 
of political parties, political gatherings, and 
out-door demonstrations. 


Conclusion.—The more you see of us and 
the more you hear us speak, the more you 
will be convinced that we do things in 
Japan much in the same way as you do in 
this country. The quaint customs, the odd- 
ity of things, the picturesque in the scen- 
ery, attire and the ways of life in distant 
lands appeal to the imagination. In the de- 
scription of Japan which travelers and so- 
journers from this country have given you, 
emphasis has been placed on points where- 
in we differ from you. The points of re- 
semblance are never noted for the reason 
that the realities of life are prosaic. On the 
one hand, we have been depicted as a na- 
tion of poets who did nothing else but sit 
under plum blossoms, sip tea and sing the 
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glory of the moon. On the other hand, we’ 


have been described as an exceedingly po- 
lite people who never thought of their own 
convenience or inclination, but to whom the 
will and the pleasures of others were law, 
who considered that if their rights were 
invaded it was simply a matter to be met 
with by a pleasant smile. Such an extraor- 
dinary over-estimation of Japanese char- 
acter, which we do not mention, serves no 
useful purpose. It does not draw the peo- 
ples of the two countries an inch nearer to 
each other, but each remains a strange peo- 
ple to the other. 

In this great war in which the attention 
of all thinking men is centered, it is whis- 
pered here and there whether Japan has 
not misplaced herself in siding with the 
Allies against the Central Empires of Eu- 
rope. In the laconic brevity of mottoes and 
slogans there is always the danger of the 
vulgar and the unthinking misinterpreting 
the meaning intended to be conveyed. When 
President Wilson declared that this was a 
war of democracy versus autocracy, mani- 
festly he did not mean that this was a war 
of republicanism versus monarchism. The 
people of the United States are the last 
people on earth to deny to another people 
the right to choose for themselves that form 
of government which the latter thinks is 
best adapted to themselves. Is not Ger- 
many’s denial to some of the unfortunate 
people under her sway of the right to 
choose their own sovereignty, one of the 
crimes for which we hold her responsible? 
The United States went into this war be- 
cause the German warfare against com- 
merce was a challenge to all mankind. It 
is for the vindication of human right that 
this nation is stirred to the core. 


Japan has the same ideals to which you 
are dedicated. We stand for the rights of 
humanity. If in this brief address I have 
made clear to you some of the fundamental 
principles on which our legislation is based, 
if I have shown that the Japanese people 
are not the kind of people to quietly sub- 
mit to the invasion of their rights or the 
curtailment of personal liberty, I may con- 
gratulate myself on having contributed 
something toward the better understanding 
between our two countries. 

When it is suggested that Japan is mis- 
placed in this War because this is a war 
of democracy against monarchy, I see the 
subtle working of German propaganda. 
Germany is determined that Japan and the 
United States shall not be friends; Ger- 





many today is sowing the seeds of mistrust 
between us with the same insistence that 
has marked her activity in that direction 
ever since Japan has become a factor to be 
considered in world politics. If you will re- 
call with what punctilious observance of the 
rules of civilized warfare, Japan fought her 
wars of 1894-95 and 1904-05, and if you 
will consider the manner in which we safe- 
guard the civil liberty of our people at 
home, you will perceive that we place jus- 
tice and right over material prosperity, mili- 
tary efficiency, or achievements in science 
and in art. 
TSUNEJIRO MiyaoKa, 
Tokyo, Japan. 








CRIMINAL LAW—SIMILAR OFFENSES. 


STATE y. SMITH. 








Supreme Court of Washington. July 31, 1918. 





174 Pac. 9. 





In prosecution for selling morphine without 
physician’s prescription, proof of giving dry 
morphine on a prescription calling for morphine 
in solution was proof of the intent, and nothing 
more was necessary to establish criminality. 





MACKINTOSH, J. The appellant was con- 
victed of selling morphine without a physician’s 
prescription. Evidence was admitted of vari- 
ous alleged illegal sales of morphine by the 
appellant to four persons other than the pros- 
ecuting witness. Offered evidence of a medical 
expert was refused, this evidence being of- 
fered to show the effect of morphine upon the 
mental condition of a person addicted to its 
use, as was the prosecuting witness at the 
time of her purchase of the drug from the ap- 
pellant, and her arrest. Instructions were re- 
fused which directed the jury to view with 
caution and suspicion the testimony of prosti- 
tutes and drug users. Error is predicated up- 
on these matters and several others which we 
will not discuss in this opinion. 

(1, 2) 1. There is no more insidious and 
dangerous testimony than that which attempts 
to convict a defendant by producing evidence 
of crimes other than the one for which he is 
on trial, and such testimony should only be 
admitted when clearly necessary to establish 
the essential elements of the charge which is 
being prosecuted. To establish guilty intent, 
unlawful motive, or criminal knowledge, itis 
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permissible to show that the act charged 
against the defendant was one in a series of 
similar ones; but beyond this the state cannot 
go, and for the purpose of securing a convic- 
tion show the perpetration of other similar acts, 
even though committed in furtherance of a gen- 
eral scheme, where there is no proof required 
to establish intent, motive, or knowledge, other 
than proof of the act charged itself. In other 
words, where the act charged against the de- 
fendant itself characterizes the offense, the 
guilty intent is proven by proving the act. 
Here the proof of giving of dry morphine on a 
prescription calling for morphine in solution 
was proof of the intent, and nothing more was 
necessary to establish criminality. This has 
been the holding of this court in State -v. Bo- 
kien, 14 Wash, 403, 44 Pac. 889, State v. Gott- 
freedson, 24 Wash. 398, 64 Pac. 523, and State 
v. Oppenheimer, 41 Wash. 630, 84 Pac. 588, and 
has not been modified by State v. Pittam, 32 
Wash. 137, 72 Pac. 1042; State v. Craddick, 61 
Wash. 425, 112 Pac. 491; State v. Wappenstein, 
67 Wash. 505, 121 Pac. 989; State v. Downer, 
68 Wash. 672, 123 Pac. 1073, 43 L. R. A. (N. S.) 
774; State v. Hazzard, 75 Wash. 5, 134 Pac. 514; 
State v. Shea, 78 Wash. 342, 139 Pac. 203; 
State v. Schuman, 89 Wash. 9, 153 Pac. 1084, 
Ann. Cas. 1918A, 633—which are all cases 
where evidence of other criminal acts were ad- 
missible as “implying a guilty intention on the 
appellant’s part” in doing the act for which 
he was on trial. In the case before us the 
evidence, not coming within the exception to 
the rule, should have been excluded. 


(3) 2. The evidence of the state having 
shown that the prosecuting witness, a sport- 
ing woman, was under the influence of mor- 
phine at the time of the alleged sale to ber 
by the appellant, and that she was arrested 
then by an officer to whom she related her 
story, the defense was entitled to prove, by 
expert testimony, the effect of the drug upon 
the mind and memory of its user. Anderson 
v. State, 65 Tex. Cr. R. 365, 144 S. W. 281; 
People v. Webster, 139 N. Y. 73, 34 N. E. 730. 

(4) 8. While testimony is admissible show- 
ing the character of or effect of the use of 
drugs upon a witness as affecting her credibil- 
ity, it is not proper for the court to violate 
the constitutional prohibition against comment- 
ing upon the evidence by instructing the jury 
that it should regard the testimony of any class 
of witnesses with caution or suspicion. 

For the errors discussed the judgment is re- 
versed. 

CHADWICK, HOLCOMB and MOUNT, JJ., 
concur. , 





Notre.—Evidence of Similar Offences as Tend- 
ing .to Show Intent—In Underhill on Crim. Evi- 
dence, § 88, it is said that: “No separate and 
isolated crime can be given in evidence.” Then 
the author goes on to speak of exceptions to 
this rule, which we will take up by instancing 
concrete cases. 

Recently it has been said that where one is on 
trial for robbing a pedestrian on the street by 
pointing a pistol at him, evidence of another rob- 
bery the preceding night by the defendant, in the 
same neighborhood, is not admissible, because it 
was not shown there was any intimate connection 
between the two crimes and to establish the 
latter the intent needed no evidence, the offense 
charged speaking for itself. Miller v. State, Okla. 
Cr. Rep., 163 Pac. 131, L. R. A. 1918 A, 383. 

State v. Reineke, Ohio St., 106 N. E. 52, L. R. 
A. 1915 A, 138, was a case where it was desired 
to show consent to incest. The court said: “It is 
elemental that any fact is competent that makes 
more or less probable the fact in controversy. 
Now if these sexual crimes, excepting rape by 
force, are not ordinarily single, isolated facts, but 
are only a part of the sexual relation of the 
defendant and prosecutrix, then these other acts 
are relevant for the exclusive purpose of showing 
the adulterous disposition of the defendant to- 
ward the prosecutrix and his sexual relations 
with her.” It is difficult, however, to appreciate 
why in a crime of incest it should be deemed 
necessary to show “adulterous disposition,” ary 
more than in burglary, it should be thought in a 
plain case of breaking and entering, deemed 
necessary to prove a burglarious disposition. 

Fish v. United States, 215 Fed. 544, C. C. A,, 
was a prosecution for setting fire to a yacht, to 
the prejudice of insurers. Evidence of other 
fires caused by defendant, where property was 
over insured, was rejected, notwithstanding it was 
claimed that the fire, for which defendant was 
being prosecuted, was accidental. The court said: 
“While there are exceptions to the general rule— 
that on the trial of a person for one crime evi- 
dence that he has been guilty of other crimes is 
irrelevant—it is not to be understood that any 
of the exceptions when rightly applied, go to 
the extent of sanctioning the idea that a de- 
fendant’s propensity to commit crime, or to com- 
mit crimes of the same sort as the one charged, 
can be put in evidence to prove him guilty of the 
particular offense; and that to come within the 
exceptions there must be some other real connec- 
tion between the extraneous crime and the crime 
charged.” 

In State v. Raymond, 53 N. J. L. 265, 21 Atl. 
330, it was said: “However reasonable would be 
the deduction that, when a pocket is picked in a 
group of persons, of whom one is addicted to 
picking pockets, he is the offender, his singular- 
ity in this respect could not, under our legal 
theory, figure as proof of his guilt. There must 
appear, between the extraneous crime offered in 
evidence and the crime of which the defendant is 
accused, some other real connection, beyond the 
allegation that they both have sprung from the 
same vicious disposition.” 

There is very elaborate treatment of the ques- 
tion of the admissibility of evidence showing 
other crime in a note in 62 L. R. A. 193 to 357 
inclusive, the annotation being to the celebrated 
case of People v. Molineux, 168 N. Y. 264, 61 
N. E. 286, 62 L. R. A. 193. 
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This case is one of the causes celebres in 
American Criminal Jurisprudence and has been 
referred to with approval in numerous New York 
cases since it was decided less than twenty years 
ago. The main opinion by Werner, J., is very 
elaborate and deals with all character of excep- 
tions, whereby evidence of another crime may 
be admissible. 

This case, after quoting from Shaffner v. Com., 
72 Pa. 60, 13 Am. Rep. 649, says that: “The 
exceptions to the rule cannot be stated with 
categorical precision. Generally speaking, evi- 
dence of other crimes is competent to prove the 
specific crime charged, when it tends to establish 
(1) motive; (2) intent; (3) the absence of mis- 
take or accident; (4) a common scheme or plan 
embracing the commission of two or more crimes 
so related to each other that proof of one tends 
to establish the other; (5) the identity of the 
person charged with the commission of the crime 
on trial.” 

The case then goes on to apply these several 
exceptions, and is quite ably treated. But where 
none of the exceptions is well shown the court 
dwells forcefully on the prejudice resulting to 
an accused. 








BOOK REVIEW. 





AMERICAN DIGEST. VOLS. 3A AND 4A. 





The key, called “key number” for particular 
identification, to the thesaurus of American 
jurisprudence, as exemplified in West Publish- 
ing company’s great efforts to aid in exploring a 
great mass of American rulings, is represented 
from March 1, 1917, to July 31, 1917, by 3A, 
and from August 31, 1917, to January 31, 1918, 
by 4A, of Key Number Series of American 
Digest. ; 

There arises a feeling of poverty of speech 
to describe this great work and its continuaticn. 
We do not feel like being driven to “damnable 
iteration” any more than the sleepy fellow felt 
like saying his prayers. He posted on his bed- 
post his prayer and as he was about to drag 
the cover over his head he pointed to the post 
and said: “Those are my sentiments.” 

But let us say, anyhow, that these two issues, 
which have followed the weekly advance sheets 
and the monthly compilations of syllabi, come 
with the certainty but not the welcome, of 
taxes. While both are good, the former seems 
just as necessary to keep the governmental 
machine properly lubricated. Whatever may 
slip a cog—even German war dreams—the 
American Digest is certain to be there with 
the goods. 

These volumes are in their accustomed ex- 
cellent form and serve to explore the past and 
to anticipate the future. 





HUMOR OF THE LAW. 





Lawyer: Are you married? 

Lady Witness: No; I’m unmarried. 

Lawyer: What judge unmarried you?—In- 
cianapolis Star. 


Mrs. Spatts: Oh, if I were only a man? 

Spatts: Huh! You’d be as crazy as I was 
end go and marry some fool of a woman.— 
Boston Transcript. 





Magistrate (about to commit for trial): You 
certainly effected the robbery in a remarkably 
ingenious way; in fact, with quite exceptional 
cunning. 

Prisoner: Now, yer honor, no flattery, please; 
no flattery, I begs yer.—London Sketch. 





A Polish couple who had emigrated to the 
United States came before a justice of the 
peace to be married. The young man handed 
him the marriage license and the pair stood 
up before him. 

“Join hands,” said the justice of the peace. 

They did so and the justice looked at the 
document, which authorized him to unite in 
matrimony Zatharewiz Perezynski and Leokwo- 
warda Jeulinski. 

“Ahem!” he said. ‘“Zatha—h’m—h’m—ski, do 
you take this woman,” etc. 

“Yes, sir,” responded the young man. 

“Leo —h’m—ah—ski, do you take this man 
to be,” ete. 

“Yes, sir,” replied the woman. 

“Then I pronounce you man and wife,” said 
the justice, glad to find something he could 
pronounce, “and I heartily congratulate you on 
reducing these two names into one!” 





The great detective stood before the rich 
merchant, waiting for his ‘instructions. 

“It’s this way,” began the merchant. “I’ve 
been robbed of hundreds of pounds. A rascal 
has gone about the country pretending to be a 
collector of ours. He has simply coined money. 
Why, in a week he collected more than all our 
travelers put together. He must be found as 
quickly as possible. Spare no expense.” 

“Right,” said the detective. “Within a week 
he will be in prison.” 

“Prison! What do you mean?” cried the 
merchant. “I don’t want him arrested; I waut 
to engage him.”—Tit-Bits. 
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Weekly Digest of ALL the Important Opinions 
ef ALL the State and Territorial Courts of 
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1. Adverse Possession—Estoppel.—Where an 
ancestor on purchasing land described as a 
quarter-quarter section also took possession of 
other lands and obtained perfect title thereto 
by adverse possession, a commissioner’s deed 
with the same description, issued on petition 
of the heirs for sale and division of proceeds, 
did not, in the absence of estoppel convey such 
other lands, since title to land acquired by ad- 
verse possession cannot be divested by aban- 
donment.—Fant v. Williams, Miss., 79 So. 343. 

2. Appeal and Error—Notice of Appeal.— 
Letter to State Industrial Board from insur- 
ance carrier, though beginning, “We hereby file 
notice of intention to appeal,” yet concluding, 
“To be on the safe side I am filing this notice 
of appeal,” should liberally be regarded as no- 
tice of appeal.—Prendergast v. Berrain Bros., 
N. Y., 171 N. ¥. S. 700. 

3. Attorney and Client—Unprofessional Con- 
duct.—Attorney, who as trustee of a dece- 
dent’s estate foreclosed a second mortgage, tak- 
ing title in a dummy, without causing the 
grantee to make any declaration of trust, ming- 
ling the trust funds with his own, and leaving 
the cestuis without protection in case of the 
attorney’s death, is guilty of unprofessional 
conduct.—In re Ball, N. Y., 171 N. Y. S. 489. 

4. Railment—Evidence.— Where defendant, 
being called to carry chief of police to scene 
of automobile and motorcycle collision, was 
requested by chief to carry motorcycle back, 
but refused to do so, and later was asked to go 
and get the motorcycle, and on going to get it 
found it had been stolen, he was not liable for 





the loss thereof as a bailee——Zetterstrom v. 
Thomas, Conn., 104 Atl. 237. 


5. Lien for Repairs.—To establish a lien 
upon an automobile for work and labor under 
implied contract, claimant must show that re- 
pairs were reasonably necessary to the every- 
day use of the car.—Id. Granier v. De Marco, N. 
Y., 171 N. Y. S 258. 


6. Bankruptey—Bulk Sales.—Where a bank- 
rupt estate consisted entirely of a stock of 
goods, which was disposed of in bulk, and there 
was no litigation which placed additional bur- 
dens upon attorneys, additional compensation 
should not be allowed.—In re W. B. Terrell Co., 
U. S. D. C., 250 Fed. 317. 


7.—Equity.—Since the purpose of the 
Bankruptcy Act is to equitably distribute the 
bankrupt’s property, reorganization plan, pro- 
viding for sale of bankrupt’s property and its 
transfer to corporation to be formed, and for 
delivery to creditors of preferred stock of new 
corporation to amount of their claims, is in- 
valid.—In re Prudential Outfitting Co. of Dela- 
ware, U. S. D. C., 250 Fed. 504. 


8. Fixtures.—Where a bankrupt, who had 
purchased fixtures under retained title contract, 
joined to them other fixtures, title to which was 
in him, the trustee, the act of the bankrupt, 
having been unauthorized, cannot sever the 
fixtures, without paying the seller, who had 
retained title, such sum as would actually re- 
store his fixtures to their original condition.— 
In re Dana Bros., U. S. D. C., 250 Fed. 268. 


9. Preference.—A transaction by which a 
bankrupt changed its indebtedness to a bank, 
so that it matured at an earlier date, and as- 
signed collateral, the proceeds of which the 
bank at such earlier date applied on the in- 
debtedness, held to have effected a voidable 
preference.—Fifth Nat. Bank of City of New 
York v. Lyttle, U. S. C. C. A., 250 Fed. 361. 


10. Banks and Banking—Alteration of In- 
struments.—If cashier of defendant bank cer- 
tified check believing it was for $200 when in 
fact it was for $2,000, it would be liable to 
plaintiff bank, which paid full value therefor. 
—Ozark Sav. Bank v. Bank of Bradleyville, 
Mo., 204 S. W. 570. 

11. Trust Company.—Where a trust com- 
pany, which was trustee under a mortgage 
securing bonds, conducted the usual business of 
such an institution by departments having to 
do separately with banking trusts, mortgages, 
etc., knowledge of a teller in the banking de- 
partment of the mortgagor's default in the pay- 
ment of the interest coupons on bonds secured 
is imputable to the trust company as trustee. 
—Browning v. Fidelity Trust Co., U. 8. C. C. A. 
250 Fed. 321. 

12. Bills and Notes—Attorney Fee.—Where 
note calling for 10 per cent. attorney’s fees 
if not paid at maturity was not paid in full, 
although major portion was paid and the hold- 
er’s attorney rendered services in collecting 
the balance, the holder was entitled to 10 per 
cent. of the whole note as attorney’s fees.— 
American Savings Bank vy. Sutton, Mo., 204 S. 
W. 572. 

13. Holder in Due Course.—Knowledge by 
a transferee of a joint note that the makers 
are husband and wife, and that the property 
mortgaged as security belongs to the wife, does 
not, by putting him on notice that the wife is 
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but a surety for her husband, affect his defense 
that he is a holder in due course.—Birmingham 
Trust & Savings Co. v. Howell, Ala., 79 So. 377. 


14. Boundaries—Statute of Limitations.— 
Where a fence has been accepted as true boun- 
dary line for a period greater than that fixed 
by statute of limitations, and during such time 
adjoining landowners have improved and culti- 
vated land up to fence, the boundary will not 
be changed upon discovery that fence was not 
originally built on true dividing line.—Silva v. 
Azevedo, Cal., 173 Pac. 929. 


15. Carriers of Goods—Misdelivery.—Where 
carrier's misdelivery was due solely to its own 
mistake, it must demand possession of goods 
and offer to return freight or other charges be- 
fore maintaining action in detinue or conver- 
sion; but, where receiver was guilty of fraud 
so that receiving goods constituted conversion 
or unlawful detention, no such demand is ne- 
cessary.—Farmers’ Cotten Oil Co. v. Atlanta 
& St. A. B. Ry. Co., Ala., 79 So. 387. 


16. Carriers of Passengers—Boarding of 


Train.—lIn action for injury to passenger, stum-. 


bling over step in going to train, because rail- 
road failed to provide lights at depot, defend- 
ant’s requested charge that, if the station and 
appurtenances were constructed and maintain- 
ed with ordinary care, plaintiff could not re- 
cover, was properly refused, as misleading in 
the use of the word “maintain.’’—Seaboard Air 
Line Ry Co. v. Pemberton, Ala., 79 So. 393. 


17. Proximate Cause.—Plaintiff’s illness 
from being carried beyond station and put off 
by railroad after Pullman porter failed to 
awaken him at his station did not result 
through an intervening agency, but was the 
natural or proximate result of alleged negli- 
gence of railroad.—Georgia Southern & F. Ry 
Co. v. Corry,-Ga., 96 S. E. 335. 

18. Chattel Mortgages—Condition Precedent. 
—A demand on the mortgagor to perform con- 
dition of his mortgage is condition precedent 
to valid seizure and sale of mortgaged chat- 
tels, where there can be no default until de- 
mand.—Mausert v.. Mutual Distributing Co., N. 
J., 104 Atl. 203. 

19. Description of Property.—A _ chattel 
mortgage, describing the property as “forty 
head of milk cows, two horses and harness, 
and lease of fifty acres executed between parties 
named, now in the mortgagor’s possession on 
the W. farm,” is sufficient to enable third par- 
ties to identify the property by inquiry.—Elwert 
v. Hansen, Ore., 173 Pac. 939. 

20. Commerce — Continuous Shipment. — 
Where shipper contracted with one railroad 
in Arkansas to ship stock to Texarkana, where 
he received them personally and drove them 
across state line, and entered into contract with 
another railroad to ship them to another point 
in Texas, 
there was continuous shipment so ds to entitle 
it to interstate rate——St. Louis Southwestern 
Ry. Co. of Texas y. Stinson, Tex., 204 S. W. 476. 

21, -Employe.—A switchyard brakeman, 
injured while crossing a track in the yards 
to his engine, after helping switch interstate 
cars, held employed in interstate commerce, 
within the. meaning of Emplovers’ Liability 
Act.—Erie R. Co. v. Downs, U. S. C. C. A., 250 
Fed. 415. 














22. Employers’ Liability Act.—Where de- 
cedent at time he received his fatal injuries 
was employed in interstate commerce by rail- 
road company on one of its boats which was 
then being used for that purpose, rights and 
responsibilities of parties must be adjudged ac- 
cording to provisions of federal Employers’ Lia- 
bility Act so far as applicable.—The Erie Light- 
er, 108, U.S. D. C, 250 Fed. 490. 

23. Employers’ Liability Act—A freight 
brakeman, who is a member of a crew taking 
a train from a point in one state to a point in 
another state, is engaged in “interstate com- 
merce” within meaning of federal Employers’ 
Liability Act (U. S. Comp. St. 1916, §§ 8657- 
8665).—Hull v. Philadelphia & R. Ry. Co., Md., 
104 Atl. 274. 


24. Interstate 





Transportation. — Where 





lumber is loaded in a box car in one state and 
is shipped to another state to be used in the 


latter railroad could not claim that 





manufacture of doors for grain cars designed 
for the handling of interstate shipments of 
grain, an employe who unloaded the lumber 
in the latter state is engaged in “interstate 
commerce.”—Gulf, C. & S. F. Ry. Co. v. Dren- 
nan, Tex., 204 S. W. 691. 


25. Transporting Female.—aActs 1913, p. 
410, § 5, penalizing transporting a female for 
the purpose of prostitution “into, through or 
across” the state, is not void as interference 
with interstate commerce, notwithstanding fed- 
eral acts.—Sisemore v. State, Ark., 204 S. W. 
626 . 

26. Contempt—Threatening Counsel.—A per- 
son who attempted to induce defendant in di- 
vorce case to consent to a divorce, and threat- 
ened her solicitor in attempt to compel him to 
withdraw from case, was in contempt, although 
he was not an attorney and did not know legal 
effect of his acts, although such ignorance is 
a mitigating circumstance, to be considered in 
determining degree of his culpability.—In re 
Bowers, N. J., 104 Atl. 196. 

27. Contraects—Weather Conditions.—‘Work- 
ing days,” in case of contract for construction 
of sewer, providing for completion in 100 work- 
ing days of the winter and early spring, meant 
days when the work could reasonably be ex- 
pected to proceed, weather considered.—F. J. 
Mumm Contracting Co. v. Village of Kenmore, 
WW. ¥., 271 NH: ¥. &.. 678. 

"28. Corporations—<Action of Stockholder.—A 
stockholder may sue in equity in his own name 
to enforce. liability of corporation directors for 
fraud, malfeasance, or gross negligence, when 
corporation refuses or directors in control are 
themselves answerable, or have an identity of 
interest with parties charged.—Smith v. Rad- 
er, Idaho, 173 Pac. 970. 

29. Stock Dividends.—Agreement of plain- 
tiff in selling its capital stock that balance of 
price above cash payment and note given will 
be satisfied out of stock dividends, to be avail- 
able as defense to action for such balance, does 
not require buyer to have demanded applica- 
tion of dividends.—Mid-Continent Life Ins, Co. 
v. Beasley, Ala., 79 So. 373 

30.——Stockholder.—That plaintiff was a 
stockholder in corporation to which bank loan- 
ed money represented by notes secured by her 
deposit did rot make her liable, where bank’s 
claim had not been reduced to judgment.—. 
Jones vs. Citizens’ State Bank, Kan., 173 Pac. 
977. 

31 Death—Contributory Negligence.—Where 
deceased, while operating coal-carrying car at 
defendant’s plant in Virginia, stood up, and 
was killed when his head came in contact with 
steam pipes over track in boiler house, _he 
was guilty of contributory negligence, having 
been warned of pipes; hence there can be no 
recovery under Virginia statute giving right of 
action resulting from negligence, where de- 
ceased, had death not ensued, might have re- 
covered.—Lauria vy. E. Il. Du Pont De Nemours 
& Co., U. S. C.-C. A., 250 Fed. 353. 

32. Future Earnings.—lIn state’s action for 
wife for death of husband, wife’s age at death 
having been 37 and husband’s 44 years, in- 
struction not specifically directing that in es- 
timating prospective damages jury should con- 
sider probable duration of joint lives of wife 
and husband, was not erroneous, in view of 
small disparity in age.—Zink v. State, Md., 104 
Atl. 264. 

33. Deeds—Repugnancy.—Where under terms 
of deed property might descend to heirs of 
grantee who do not bear his name, condition 
attempting to restrict right of grantee and his 
heirs to devise or convey to persons named 
Brown, not being limited in time and not be- 
ing confined to grantee, was repugnant to fee 
conveyed to grantee and void.—Brown  v. 
Hobbs, Md., 104 Atl. 283. 

34. Deseent and Distribution—W aiver.—No 
law of the state precludes a person sui juris 
from waiving the obstacle of illegitimacy and 
concurring with an illegitimate brothef in ob- 
taining a judgment putting them in posses- 
sion, share and share alike, of the estate of 
their common parents.—Succession of Rufin, 
La., 79 So, 421. 
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35. Divoree—Custody of Child—Though wife 
was guilty of intolerable severity, such fact is 
not controlling in disposing of custody of child, 
where husband sought ruling, in effect, that 
child was illegitimate, which would have re- 
lieved him of liability for her support.—Deyette 
v. Deyette, Vt., 104 Atl. 232. 


36. Eminent Domain—Additional Burden on 
Fee.—Construction by contractor for subway 
of tramway for hauling dump cars from excava- 
tion by steam was unlawful, and entitled abut- 
ting proprietors, on side of street where tram- 
way was laid, owning to center of street, to 
an injunction and damages because it was an 
additional burden on the fee.—Bradley v. Deg- 
non Contracting Co., N. Y., 120 N. E. 89, 224 
N. Y. 60. 


37. Food.—Since saccharin is not injurious 
to health, its use in food products may be re- 
gulated, but cannot be prohibited, under the 
exercise of the police power.—People v. Excel- 
sior Bottling Works, N. Y., 171 N. Y. S. 733. 


38. Frauds, Statute of — Consideration. — 
Where property owner, to induce materialman 
to furnish lumber to contractor, promised to 
see that it was paid for, personal benefit to 
him by reason of fact that his contract with 
builder was very advantageous was sufficient 
to remove contract from statute of frauds.— 
Janvrin v. Powers, N. H., 104 Atl. 252. 


39. Incorporeal Hereditament.—An oil and 
gas lease, giving lessee right to explore for a 
term and while oil and gas were produced, 
with right to surface needed for equipment, 
paying one-eighth of oil and a certain amount 
for gas, and if not developed to pay certain 
amount for delay, purported to transfer an “in- 
corporeal hereditament” within statute of 
frauds (Gen. St. 1915, § 4889), and therefore in- 
valid.—White v. Green, Kan., 173 Pac. 974. 


40. Highways—Prescription. — Where * road- 
way on railroad right of way outside poles car- 
rying telegraph wires was used generally by 
the public for hauling and travel for more than 
20 years to the knowledge of the railroad, and 
was worked by the citizens, there was a pub- 
lic road by prescription.—Gulf, C. & S. F. Ry. 
Co. v. Bryant, Tex., 204 S. W. 443. 


41. Husband and Wife—Liability for Sup- 
port.—A husband cannot relieve himself by a 
contract with his wife from his liability to 
support her, and this purpose cannot be ac- 
complished through an inadequate and unsuit- 
able allowance for her support.—Drummond v. 
Drummond, N. Y., 171 N. Y. S. 477. 

42. Injunction — Temporary Injunction. — 
Where an answer under oath, denying the 
equities of a bill, is filed, a temporary injunc- 
tion cannot be granted on the bill, for the 
sworn answer is evidence on behalf of the de- 
fendant, and rebuts the allegations contained 
in the bill—Water Co. of Tonopah y. Public 
Service Commission of Nevada, U. S. D. C., 250 
Fed. 304. 


43. Insurance—Casualty Insurance.—A _ cas- 
ualty insurance policy to covereall employes 
“legally employed” does not cover persons em- 
ployed in violation of law as to age.—Water- 
man Lumber Co. v. Beatty, Tex., 204 S. W. 448. 

44. Mortgagee.—Where a fire insurance 
policy was rendered void by the act of insured 
in moving from the property and leaving it un- 
occupied, a mortgagee cannot recover on the 
policy; there being no mortgagee clause there- 
on.—Williams v. Pioneer Co-op. Fire Ins. Co., 
171 N. Y. S. 353. 

45. Nominal Damages.—Plaintiff, whowe 
automobile was insured by defendant against 
damages from collision, and who showed that 
the radiator of his car was smashed, and parts 
destroyed, and had to be replaced, was entitled 
to judgment for at least nominal damages.— 
Wilson Bryant Co. v. Agricultural Ins. Co. of 
Watertown, N. Y., 171 N. Y. S. 218 

46. Other Insurance.—A written permit, 
given after the issuance of policy, “to secure 
other insurance,” prepared by the secretary of 
an insurance company, who had notice at the 
time of other insurance on the property, in- 
cludes insurance theretofore as well as there- 
after obtained.—Clover Crest Stock Farm Vv. 




















Farmers’ Reliance Mut. Fire Ins. Co., N. Y., 
171 N. ¥. S. 674. 


47. Pleading and Practice.—In action for 
death benefit, complaint, alleging benefit certi- 
ficate was in full force 0n member’s death, was 
not demurrable because it failed to allege gen- 
erally that all conditions had been complied 
with; non-compliance being matter of defense. 
—Messick v. National Council of Knights and 
Ladies of Security, Wash., 173 Pac. 940. 


48. Proximate Cause.—Where plaintiff's 
vessel was insured against fire, and a fire broke 
out beneath freight cars loaded with explosives, 
which exploded, causing another fire which in 
turn caused a greater explosion damaging, by 
concussion, the vessel, about 1,000 feet away, 
plaintiff could not recover on the policy, since 
the fire was not the proximate cause.—Bird v. 
St. Paul Fire & Marine Ins. Co., N. Y., 120 N. 
E. 86, 224 N. Y. 47. 


49. ‘Unconditional and Sole Interest.—Un- 
der fire insurance policy in terms void, if in- 
sured’s interest was not unconditional and sole, 
and in case of fraud, a prior valid conveyance 
of insured’s title by bill of sale rendered the 
policy inoperative and void.—Springfield Fire 
& Marine Ins. Co. v. Chero Cola Bottling Co., 
Ga., 96 S. E. 332. 

50. Intoxicating Liquors—Sale.—In prosecu- 
tion for pursuing business of selling intoxicat- 
ing liquors in local option territory, proof of 
sale to purchaser not named in indictment 
would not constitute basis of conviction, though 
admissible as tending to show that he was pur- 
suing such business.—Amonett v. States, Tex., 
204 S. W. 438. . 


51. Landlord and Tenant—Pledge.—aA lessee, 
who has deposited cash with the lessor as se- 
curity for his lease, may, after the lessor has 
conveyed the land, with a written agreement 
securing the lessee, sue such grantee for the 
deposit on the termination of his lease; a sec- 
ond grantee being liable only if the deposit has 
reached him, the deposit being a pledge.—Kauf- 
man v. Williams, N. J., 104 Atl. 202. 


52. Limitation of Actions—Lien.—One who 
loaned money to another to purchase land for 
the latter, who agreed to convey the land to 
the lender, in default of payment could not 
maintain suit nearly five years thereafter to 
establish a lien on the land or recover the 
money; the parol promise being barred by the 
statute of limitations of two -years.—Aaron 
Frank Clothing Co. v. Deegan, Tex., 204 S. W. 
471. 

53. Master and Servant—Burden of FProof.— 
Plaintiff made prima facie case against defend- 
ants, who sent an employe to paint a window 
in his store, by showing that the workman 
placed a pail on a chair and stood on a board 
on top of the pail, from which he fell upon 
plaintiff, since negligence could be _ inferred 
a vege saa co v. Cohen, N. Y., 171 N. Y. 
S. 217. 


54. Independent Contractor.—One causing 
an excavation in a public sidewalk owes an ab- 
solute duty to protect the public from injury 
resulting therefrom, and cannot escape liability 
by showing that it was made for him by an in- 
a mtg contractor.—Burke vy. Werlein, La., 
79 So. 405. 


55. Negligence.—That a servant was or- 
dered to go upon a stack of lumber 26 feet 
high, not provided with steps, and attempted 
to climb the uneven protruding ends of the 
lumber, in doing which he fell and was killed, 
makes a prima facie case of the master’s: negli- 
gence.—Donahue y. East River Mill & Lumber 
Co., N. Y., 120 N. E. 117, 224 N. Y. 149. 


56. pondeat Superior.—One who keeps 
an automobile for pleasure and convenience of 
himself and family is liable for injuries caused 
by its negligent operation while being used 
for such purpose by a member of his family. 
—Boes v. Howell, N. M., 173 Pac. 966 

57. Safe Working Place.—A track in mine 
used for removal of coal, but not habitually 
used as a means of going to and from work, 
was not a “traveling way” within Rev. St. 
1908, § 641, but was part of working place 
which a miner should himself make safe.— 
Calumet Fuel Co. v. Rossi, Cal., 173 Pac. 943. 
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58. ‘Workmen’s Compensation Act.—Injur- 
ed employe’s delay in filing claim for compen- 
sation until nearly 2 years, 6 months after in- 
jury bars his claim, unless employer is es- 
topped from asserting such delay as a bar to 
an award.—Degaglio v. Bradley Contracting 
Co., N. Y., 171 N. Y. S. 679. 


59. Monopolies—Sherman Act.—No one other 
than a United States attorney may bring suit 
authorized by Sherman Act, § 4, to prevent vio- 
lations of the act.—Venner v. Pennsylvania 
oe Co., of New Jersey, U. S. D. C., 250 Fed. 


60. Municipal Corporation—Boundary.—Tes- 
timony as to long use as a public street and 
general repute as to location of milepost mark- 
ing corporate boundary was adequate, in ab- 
sence of definite contrary evidence precisely es- 
tablishing actual location of corporate bound- 
a's sae of Thomasville v. Crowell. Ga. 96 


61.——Contract.—A party dealing with a 
municipality can reap no advantage from the 
fact that his illegal conduct is completed, as 
it is incumbent upon every one, dealing with a 
municipality, to discover its authority to act, 
or to assume the risk upon failure to do so, and 
deal with it at his peril—City of Bangor v. 
Ridley, Me., 104 Atl. 230. 


62.- Infant.—Whether a 15 year old boy, 
playing in a street, standing with one foot on 
sidewalk and other in gutter, seeing a wagon 
approaching 40 or 50 feet away and 5 or 6 
feet from the sidewalk, “going straight,” was 
guilty of contributory negligence in so stand- 
ing until struck from behind by the swerving 
wagon, was for the jury.—Ferguson v. Rapid 
FS aaa Subway Const. Co., N. Y., 171 N. Y. S. 





63. Negligence.—City’s alleged negligence 
in permitting a table to remain upon a side- 
walk, in violation of an ordinance prohibiting 
obstructions thereupon, was not proximate 
eause of injury to small child, caught between 
table and automobile that backed upon the 
sidewalk.—City of Hagerstown v. Foltz, Md., 
104 Atl. 267. 


64. Referendum.—Provision for five-cent 
fare in so-called Milburn agreement between 
city of Buffalo and its street railroad systems 
is a “right of the city,” that which is directed 
by law for one’s advantage, within its charter, 
so that resolutions of the city council, consent- 
— to increase to six cents are subject to 
referendum provisions of the charter.—Interna- 
Lo a” Co. v. Rann, N. Y., 120 N. E. 163, 224 








65. : Physicians and Surgeons—Trade Name. 
—wWhere a dentist in an advertisement used his 
own name of Hewson, but once added “formerly 
King Dental Offices,” he did not thereby prac- 
tice under an assumed or a trade name, pun- 
ishable under Public Health Law, § 203, as 
amended by Laws 1916, c. 129.—People v. Hew- 
son, N. Y., 120 N. E. 115, 224 N. Y. 136. 

66. Railroads— Crossing Accident. — Where 
decedent, killed by freight cars at a railroad 
crossing, could not have used his eyes and 
failed to see the train, and could not have 
listened and failed to hear it, nothing obstruct- 
ing his view, and no other sound possibly hav- 
ing drowned out the noise, he was negligent.— 
McCormick v. New York, O. & W. Ry. Co., N. 
Y., 171 N. Y. S. 680. 

67. Reformation of Instruments — Mutual 
Mistake.—Reservation in a deed of certain land 
“to be taken from the west end of certain 
lands” will not be reformed to make it read 
from the “east” end, where parties and those 
knowing of transaction are long ce dead, 
and evidence does not show beyond reasonable 
controversy that a mutual mistake was made.— 
Baldwin v. Christopher, Fla., 79 So. 339. 

68. Telegraphs and Telephones — Easement 
Condemnation.—Where telegraph company re- 
pudiated contract with railroad, under which it 
used railroad’s right of way for its line, held, 
condemnation having been enjoined by state 
court, the telegraph company was not entitled 
to easement as against railroad company, 
which consistently asserted its paramount 





right and demanded possession of premises for 
railroad telegraph.—Western Union Telegraph 
Co. v. Louisville & N. R. Co., Ga., 250 Fed. 198. 

69. Usury—Discount.—In action on notes, 
plea that the notes were made with the inten- 
tion that they should be discounted by plaintiff 
and that plaintiff gave less than their face 
value, the sum retained being usurious, was a 
good plea of usury; the term “discount” re- 
ferring to a loan and not a sale of the paper, 
and meaning a loan with a right of taking the 
interest in advance.—Murphy v. Stubblefield, 
Md., 104 Atl. 259. 

70. Vendor and Purchaser—Pleading and 
Practice.—Petition, alleging an agreement to 
buy land from defendants, payment on account 
of price, and demanding repetition of amounts 
paid, subject to credits, disclosed no cause of 
action, in view of Civ. Code, arts. 1911, 1933, 
not alleging that deed was to be executed with- 
in an agreed time, demand by purchaser and 
nent by vendor.—Cousin v. Schmidt, La., 79 

0. ; 


71.——Specific Performance.—To avail as de- 
fense in an action to enforce specific perform- 
ance of a contract to buy realty, doubt as to 
the title must be reasonable, must rest on de- 
batable ground; a bare possibility of litigation 
not being efficient to render title doubtful.— 
Boylan v. Wilson, Ala., 79 So. 264. 

72. Waters and Water Courses — Service 
Pipes.—A leak in a water pipe under a side- 
walk, originating in a plug extending 1% inches 
from the main, designed to permit a service 
pipe to be connected with the main, but 
having no service pipe attached, was properly 
considered as in the main, and the city could 
not escape liability on the ground it was under 
no obligation to take care of service pipes.— 
Wimpfheimer v. City of New York, N. Y., 171 
N. Y. S. 701. 

73. Wills—Collating Legacies——Where testa- 
tor leaves disposable part of estate to particu- 
lar heir, his declaration that he does not intend 
such “extra portion” to compensate the legutee 
for services as executor fixes status of legacy 
as an extra portion, not intended to be collated. 
—Succession of Manion, La., 79 So. 409. 

74. Distribution—One not a child or heir 
of a testatrix is not an interested party in 
anything concerning the will and the distribu- 
tion of the estate.—Varnedoe v. Cousins, Ga., 
96 S. E. 326. 





75. Distribution—A devise, directing “that 
my wife, as long as she remains single, and 
my three children, shall share and share alike” 
the property, or the proceeds, or income there- 
of, with power of sale for the maintenance of 
the wife and children, vested a three-fourths 
interest in the children, and conferred on them 
the remainder after the marriage or death of 
the widow in the other fourth, all subject to 
the power of sale—Hardeman v. Hardeman, 
Ala., 79 So. 356. 

76. Evidence.—In a suit to establish a will, 
where it was claimed that the body of the 
will and testator’s signature were added after 
the signature_of the witnesses, the improbabil- 
ity of the teStator and the witnesses signing 
their names to a blank piece of paper without 
comment was for the jury.—Appeal of Pope, 
Conn., 104 Atl. 241. 

77. Power of Appointment.—Where testa- 
tor deals with property over which he has pow- 
er to appoint and that which belongs to him- 
self as one mass, and designs there shall be no 
intestacy, his purpose should be executed by 
applying portions of will which can operate 
according to rules of law on property to be ap- 
pointed as applying to that property, and other 
provisions as applying to his own.—Minot v. 
Paine, Mass., 120 N. 167. 

78. Technical Terms. — Where _ testator 
gave child income of property, the principal at 
his death to go to child’s heirs at law, i 
property at child’s death was realty, or realty 
not notionally converted, “heirs at law” meant 
technical heirs (2 Comp. St. 1910, p. 1918); but 
if personalty, or realty notionally converted, 
heirs at law meant next of kin, in the sense of 
distributees under statute of distributions (2 
Gen. St. 1895, p. 2390).—Albright v. Van Voor- 
his, N. J., 104 Atl. 27. 
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